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 Abstract


One  of   the  sources  of   international  law  listed  in  Article  38(1)  of   the  Statute 
 of  the International Court of  Justice is international custom, as evidence of  a general 
 practice accepted as law. This paper examines the contemporary role of  custom in the pre-
 sent context of  the proliferation of  bilateral treaties on investment protection. It looks 
 at three traditional reasons invoked by scholars to explain the continuing relevance of  cus-
 tom in contemporary international law. There exists also another cause for the impor-
 tance of  custom in investor-State arbitration, because international law is the applicable 
 law in the majority of  arbitration disputes. Therefore, the paper examines the question 
 of  the application of  international law (including customary rules) by tribunals through 
 the different ways arbitration claims can be introduced by foreign investors.


Keywords


International  Custom;  Bilateral Investment Treaties (BITs); international  Investment 
 Law; Investor-State Arbitration.


1  Introduction


International custom is the oldest and original source of  not only interna-
tional law but also of  the law as such. International treaties are undoubtedly 
the most abundant source; however, it cannot be said that the importance 
of  customary rules is currently in decline. One of  the sources of  interna-
tional law listed in Article 38(1) of  the Statute of  the ICJ is “international 



(15)custom, as evidence of  a general practice accepted as law”. Unlike international trea-
 ties, international custom represents an unwritten rule of  international law 
 which states grant legally binding nature. Binding force of  customary rules 
 as a source of  international law is not different from the binding force 
 of  international treaties. Custom differs with process of  its creation and 
 way of  expression of  agreement with it. The basis of  the process of  creat-
 ing custom is the practice of  states, which is usually not coordinated but 
 rather spontaneous and responsive to the specific needs of  states or external 
 stimuli without conscious intention of  creating new binding rules of  inter-
 national law. Interstate practice, as well as teaching of international law con-
 firm that for the unwritten rule, to acquire the nature of  legally binding rule 
 must be met two fundamental elements of  customary law-making. Material, 
 consisting in its use in practice after a certain period (usus  longaevus) and 
 psychological which consist in conviction of  states about its legal binding 
 nature (opinio iuris sive necessitatis).1 For the formation of  customary law both 
 elements are necessary.2


We  may  conclude  that  question  of   international  customary  law  remains 
 in the forefront of  the teaching of  international law. It is not only about ques-
 tion if  and what influence have almost 3000 BITs on development of  cus-
 tomary rules.3 The report of  UNCTAD estimates that 3 268 IIA provide 
 investors with investment protection, including 2 923 BITs.4 It is undeniable 
 fact that for all practical purposes, treaties have become the fundamental 
 source of  international law in the area of  foreign investment. The fact that 
 international investment law is mostly based on bilateral treaties is clearly its 
 most distinctive feature in comparison to other fields of  international public 


1  KLUČKA, Ján. Medzinárodné právo verejné: (všeobecná a osobitná časť). 2nd ed. Bratislava: Iura 
 edition, 2011, p. 113.


2  For more general information about international custom see: MALENOVSKÝ, 
 Jiří. Mezinárodní právo veřejné: obecná část a poměr k jiným právním systémům. 6th ed. Brno: 


Doplněk, 2014, pp. 153–162; KLUČKA, Ján. Medzinárodné právo verejné: (všeobecná a oso-
 bitná  časť).  2nd  ed.  Bratislava:  Iura  edition,  2011,  pp.  113–118;  ČEPELKA,  Čestmír, 
 ŠTURMA, Pavel Mezinárodní právo veřejné. Praha: C. H. Beck, 2008, pp. 98–112; SHAW, 
 Malcolm N. International  law.  6th  ed.  New  York:  Cambridge  University  Press,  2008, 
 pp. 72–93.


3  ŠTURMA, Pavel; BALAŠ, Vladimír. Mezinárodní  ekonomické  právo. 2nd ed. Praha: 


C. H. Beck, 2013, p. 340.


4  Recent Trends in IIAs and ISDS. IIA  Issues  Note [online]. 2015, No. 1 [accessed 
on 2017-03-20].



(16)law. Why we should enquire about customary rules in today’s international 
 investment  law  when  foreign  investors  can  obtain  sufficient  protection 
 under the huge amount of  investment treaties that have been entered into 
 by states in last decades? Why is custom relevant today when so many BITs 
 exist? The main aim of  this paper is to proof  that customary rules still play 
 important role in current international investment law and investor-State 
 arbitration. The paper firstly looks at the three traditional reasons to explain 
 the continuing relevance of  custom in the field of  investment law and fur-
 ther examines another existing cause for the importance of  custom in inves-
 tor-State arbitration, which is the fact that international law is the applicable 
 law in the majority of  arbitration disputes.


2  Role of  Custom in International Law


The question of  the relevance of  international custom is part of  a larger 
 discussion currently ongoing in contemporary international law. Custom has 
 historically had a dominant role as a source of  international law, but the last 
 century has been marked by the growing importance of  treaties. Many writ-
 ers often speak about the superiority of  treaties over custom for the devel-
 opment of  international law. There exists even the view that the custom 
 has become irrelevant in modern international law.5 Sign of  the persisting 
 relevance of  custom today is the decision of  the ILA to include the topic 
 of   Formation  and  Evidence  of   Customary  International  Law  in  its  pro-
 gramme of  work. Special Rapporteur Michael Wood explained in his report 
 why custom is still relevant today: „Even in fields where there are widely accepted 


‘codification’ conventions, the rules of  customary international law continue to govern 
 questions not regulated by the conventions and continue to apply in relations with and 
 between non-parties. Rules of  customary international law may also fill possible lacunae 
 in treaties, and assist in their interpretation.” 6 These are the same three reasons, 


5  GOLDSMITH, J. L., POSNER, E. A. Understanding the Resemblance Between Modern 
 and Traditional Customary International Law. Virginia Journal of  International Law, 2000, 
 Vol. 40, p. 640.


6  First Report on Formation and Evidence of  Customary International Law by Michael Wood, Special 
 Rapporteur [online]. International Law Commission, Sixty-fifth session, Geneva, 6 May–


7 June and 8 July–9 August 2013 [accessed on 2017-03-20].



(17)which had been identified by the Iran-US Claims Tribunal in the Amoco case.7
 We will look on these three traditional reasons from the international invest-
 ment law perspective.


3  Customary Rules as the Applicable Legal 
 Regime in the Absence of  any BIT


Even though a large number of  BITs exists, they still do not cover the whole 
 spectrum  of   possible  bilateral  treaty  relationships  between  states.  BITs 
 in fact only cover around 13% of  the total bilateral relationship between 
 states worldwide.8 Since a BIT is only binding on the parties to the treaty 
 and not on third parties,9 the limited worldwide geographical scope of  BITs 
 necessarily results in  gaps  in the legal  protection of   foreign  investments. 


Therefore, a foreign investor originating from a state that has not entered 
 into a BIT with the state where the investment is made will not have the legal 
 protection, which would have otherwise been offered under such a treaty. 


That investor will still get some legal protection under a contract or under 
 the domestic legislation of  the country where it made its investment. It will 
 also  benefit  from  existing  customary  rules  in  the  field  of   international 
 investment law. Thus, custom applies to all states, including those which 
 have not entered into any BITs. Customary rules can be invoked by any 
 foreign investor, irrespective of  whether his state of  origin has entered into 
 a BIT with the country where he makes his investment. Custom is therefore 
 the applicable legal regime in the absence of any BIT.


4  Explicit Reference to Customary Rules 
 in International Investment Agreements


We  can  identify  three  situations  of   explicit  reference  to  customary  rules 
 in IIAs. Custom is obviously important when a BIT makes explicit reference 


7  Award of  14 July 1987, No. 310-56-3, Amoco International Finance Corporation v. The 
 Government of  the Islamic Republic of  Iran, National Iranian Oil Company, National 
 Petrochemical Company and Kharg Chemical Company Limited [online]. Trans-Lex.org 
 [accessed on 2017-03-20]. Para. 112: „The rules of  customary law may be useful in order to fill 
 in possible lacunae of  the treaty, to ascertain the meaning of  undefined terms in the text or, more gener-
 ally, to aid the interpretation and implementation of  its provision.“


8  GAZZINI, Tarcisio. The Role of  Customary International Law in the Field of  Foreign 
 Investment. Journal of  World Investment & Trade. 2007. Vol. 8, p. 691.


9  Article 34 of the Vienna Convention.



(18)to the application of  customary international law. Secondly, the relevance 
 of  custom is also undeniable when one of  the parties to a treaty argues 
 in pleadings that one provision must be interpreted taking into account cus-
 tom. Customary rules are also significant when a treaty requires interpreting 
 treaty provisions in accordance with customary international law.


4.1  Explicit Reference to Customary Rules


Several BITs make explicit reference to the application of  customary inter-
 national law. An arbitral tribunal must determine the content of  a custom-
 ary  rule  when  faced  with  such  a  specific  provision.  Such  a  direct  refer-
 ence to custom is sometimes possible to find in fair and equitable treat-
 ment standard clauses (“FET”). This is a new phenomenon. Since there 
 have been varied and conflicting interpretations on the scope and content 
 of  the FET standard, a number of  states have started to explicitly spec-
 ify in their BITs that the standard is not only linked to international law, 
 but that it is in fact a reference to the minimum standard of  treatment 
 (“MST”) under customary international law.10 The good example of  such 
 a reaction is that of  the NAFTA Parties regarding Article 1105. Under 
 this provision, NAFTA Parties must accord a fair and equitable treatment 
 under international law to foreign investors. NAFTA Parties issued in 2001 
 Notes of  Interpretation of  Certain Chapter 11 Provisions.11 The Notes 
 clarified, inter alia, that Article 1105 prescribes the customary international 
 law minimum standard of  treatment of  aliens as the minimum standard 
 of  treatment to be afforded to investments of  investors of  another Party.12
 It should be noted that the US and Canada have subsequently followed this 
 path in their respective model BITs (both adopted in 2004).


10  Fair and Equitable Treatment. UNCTAD  Series  on  Issues  in  International  Investment 
 Agreements II [online]. United Nations, 2012, p. 29 [accessed on 2017-03-20].


11  ŠTURMA, Pavel; BALAŠ, Vladimír. Ochrana mezinárodních investic v kontextu obecného mez-
 inárodního práva. Praha: Univerzita Karlova v Praze, Právnická fakulta, 2012, p. 30.


12  DUMBERRY, Patrick. A Few Observations on the Remaining Fundamental Importance 
of  Customary Rules in the Age of  Treatification of  International Investment Law. ASA 
Bulletin. 2016, Vol. 34, p. 48.



(19)4.2  Parties Referring to Customary Rules in Pleadings 
 When the BIT Does not Mention the Concept


The majority of  BITs include so-called autonomous or stand-alone FET 
 clauses where the standard of  treatment is not linked to international law 
 or the MST under custom. In other words, these FET clauses contain no ref-
 erence to custom. In a number of  arbitration proceedings, the respond-
 ent states parties to these treaties have argued in their pleadings that such 
 an autonomous FET clause should be nevertheless interpreted as a refer-
 ence to the MST under custom.13 Several South American countries have 
 expressed the position that an autonomous FET clause is in fact a reference 
 to the MST under customary international law. For example, Argentina has 
 argued that the concept of  FET „does not establish an autonomous and independent 
 standard, but rather coincides with the minimum standard” under custom.14 A num-
 ber of  states (including Czech Republic) have also argued, similar to Georgia 
 in Kardassopoulos case that „the FET standard is an objective standard synonymous 
 with customary international law”.15


4.3  Treaties Requiring Tribunals to Interpret BITs 
 Provisions in Accordance with Custom


The importance of  custom is also undoubted when a tribunal is required 
 to  interpret  treaty  provisions  in  accordance  with  customary  international 
 law. A good example is the applicable law provision found in CETA, which 
 provides: “A Tribunal established under this Chapter shall render its decision con-
 sistent with this Agreement as interpreted in accordance with the Vienna Convention 
 on the Law of  Treaties, and other rules and principles of  international law applicable 
 between the Parties.”16 Undoubtedly, rules of  customary international law are 
 applicable between Canada and EU Member States. There exist also another 


13  DUMBERRY, Patrick. A Few Observations on the Remaining Fundamental Importance 
 of  Customary Rules in the Age of  Treatification of  International Investment Law. ASA 
 Bulletin. 2016, Vol. 34, p. 50.


14  Final Award of  11 June 2012, ICSID Case No. ARB/03/23, EDF International S.A., 
 SAUR International S.A., León Participaciones Argentinas S.A. v. Argentine Republic, 
 para. 343 [online]. In: italaw [accessed on 2017-03-20].


15  Award of  3 March 2010, ICSID Case Nos. ARB/05/18 and ARB/07/15, Ioaniss 
 Kardassopoulos  v.  The  Republic  of   Georgia,  para.  409  [online].  In:  italaw [accessed 
 on 2017-03-20].


16  Article X.27(1).



(20)related situation where a tribunal would have to take into account the con-
 tent of  customary rule. Many BITs provide for the application of  custom 
 whenever it leads to a more favourable treatment than the one existing under 
 the treaty.17 In Saipem case the Tribunal indicated that pursuant to a similar 
 clause found in the Italy - Bangladesh BIT, it would also apply general inter-
 national law where it may provide a more favourable solution than the one 
 arising from the BIT.18 This is clearly a situation where a tribunal would have 
 to apply customary rules. We can say that custom is increasingly referred 
 to by states in investment treaties and in their pleadings. This phenomenon 
 therefore demonstrates the continuing importance and relevance of  cus-
 tomary rules in international investment law.


5  Customary Rules and Their Gap-filling Role
 We will examine two closely related questions:


•  What happens when there is a contradiction between a rule found 
 in custom and a treaty rule?


•  What happens when a BIT is silent on a particular legal issue?


Tribunals rarely address the issues arising out of  the interaction between 
 custom and investment treaties. What happens when there is a contradic-
 tion between a rule found in custom and a treaty rule? Under international 
 law, treaty and custom have equal weight and inconsistencies are regulated 
 by  three  principles:  a) lex  specialis  derogat  legi  generali, b) lex  posterior  derogat 
 legi priori, c) respecting the parties’ intentions - where the parties intended 
 to replace a rule deriving from one source of  international law with another 
 rule included in another source of  law, the rule preferred by the parties will 
 prevail.19 In the ADM case, the Tribunal stated that the substantive obliga-
 tions contained in a multilateral investment treaty (Section A of  NAFTA 
 Chapter 11) offers a form of  lex specialis to supplement the under-developed 
 standards of  customary international law relating to the treatment of  aliens 


17  For example Article 3(5) of BIT between Czecho-Slovakia and Netherlands.


18  Award of  30 June 2009, ICSID Case No. ARB/05/07, Saipem S.p.A. v. The 
 People’s Republic of  Bangladesh, para. 99 [online]. In: italaw [accessed on 2017-03-20].


19  MALENOVSKÝ, Jiří. Mezinárodní právo veřejné: obecná část a poměr k jiným právním systémům. 


6th ed. Brno: Doplněk, 2014, pp. 171–174.



(21)and property.20 Based on this lex specialis position, a number of  tribunals have 
 affirmed that treaty obligations prevail over rules of  customary international 
 law.


This is usually the case, but there are some rather exceptional situations where 
 another solution should prevail. There are some treaties, which expressly 
 indicate that the investor should be entitled to receive any better treatment 
 existing under international law, which includes custom.21 Another excep-
 tion are jus cogens norms, so those rules, which have a peremptory character. 


The parties cannot derogate in treaties (or contracts) from these norms.22
 Another related question arises from situations when a BIT is silent on a par-
 ticular legal issue. Solving this issue will involve using customary international 
 law as well. Custom therefore operates in a residual way. This is the conclu-
 sion reached by the ILA Report on Fragmentation. The Report concluded 
 that one of  the applications of  the principle of  systemic integration23 is „that 
 the parties are taken to refer to customary international law and general principles of  law 
 for all questions which the treaty does not itself  resolve in express terms”.24 The gap-
 filling role played by customary international law demonstrates its remaining 
 importance.


6  Customary Rules as Applicable Law 
 in Investor-State Arbitration


There exists also another cause for the importance of  custom in inves-
 tor-state  arbitration.  International  law  is  the  applicable  law  in  the  major-
 ity  of   arbitration  disputes.  International  law  also  plays  an  important  role 
 whenever  a  tribunal  decides  a  dispute  submitted  by  an  investor  based 
 on the host state’s domestic law. This is the case in both situations when 


20  Award of  21 November 2007, ICSID Case No. ARB (AF)/04/5, Archer Daniels 
 Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican 
 States, para. 117 [online]. In: italaw [accessed on 2017-03-20].


21  Already mentioned BIT between Czecho-Slovakia and Netherlands. As well other BITs 
 concluded by the Netherlands.


22  Article 53 of the Vienna Convention.


23  Mentioned in Article 31(3)(c) of the Vienna Convention.


24  Fragmentation  of   International  Law:  Difficulties  arising  from  the  Diversification  and  Expansion 
 of   International  Law.  Report  of   the  Study  Group  of   International  Law  Commission [online]. 


International Law Commission. Fifty-eighth session. Geneva, 1 May–9 June and 3 July–


11 August 2006, para. 251 [accessed on 2017-03-20].



(22)the domestic law explicitly mentions that the host state’s law is the applica-
 ble law and when the domestic law is silent on this issue.25 Tribunal applying 
 international law in these circumstances will necessarily have to take into 
 account  relevant  rules  of   customary  international  law,  in  relation  to  fact 
 that the custom is one of  the main sources of  international law. Why rules 
 of   customary  international  law  should  be  applicable  even  in  situations 
 where international law does not apply to a dispute? That could be the case 
 in the context of  an ad hoc arbitration where the parties to a contract have 
 chosen domestic law of  the host state. Normally, the tribunal should apply 
 that  law.  ICSID  tribunal  should  also  normally  apply  domestic  law  under 
 Article 42 of  the ICSID Convention when such law has been expressly cho-
 sen by the parties in a state contract. The question would be as to whether 
 a tribunal should also apply relevant customary rules in these circumstances. 


In  my  opinion,  relevant  rules  of   custom  should  apply  to  all  cases,  even 
 those situations where a tribunal should normally apply domestic law to set-
 tle the dispute. As other authors noted, mandatory rules of  international 
 law, which provides an international minimum standard of  protection for 
 aliens, exists independently of  any choice of  law made for a specific trans-
 action.26 Therefore, the application of  rules of  customary international law 
 should be deemed an entirely different question than that of  the applicable 
 law to a dispute. The transaction remains governed by the domestic legal 
 system chosen by the parties, but this choice is checked by the application 
 of  a number of  mandatory international rules such as the discriminatory 
 taking of  property of  the arbitrary repudiation of  contractual undertaking 
 or the prohibition of  denial of  justice.27


BITs sometimes contain choice of  law clauses which indicate the law applica-
 ble to settle disputes under the instrument. In the absence of  a choice of  law 
 clause in the BIT, the question of  the applicable law is determined by the tri-
 bunal in accordance with the rules under which the proceeding is conducted. 


When a tribunal is applying international law in these circumstances it will 


25  SCHREUER, Christoph, MALINTROPPI, Loretta, REINISCH, August, SINCLAIR 
 Anthony. The ICSID Convention; A Commentary. 2nd ed. Cambridge: UP, 2009, p. 606.


26  Ibid, p. 587.


27  DUMBERRY, Patrick. A Few Observations on the Remaining Fundamental Importance 
of  Customary Rules in the Age of  Treatification of  International Investment Law. ASA 
Bulletin, 2016, Vol. 34, p. 59.



(23)necessarily have to take into account relevant rules of  customary interna-
 tional law. For example, according to the Tribunal in LG & E case, applying 
 the rules of  international law is to be understood as comprising the gen-
 eral  international  law,  including  customary  international  law,  to  be  used 
 as an instrument for the interpretation of  the BIT.28 As we have mentioned 
 before, ICSID tribunals have to apply Article 42 of  the ICSID Convention 
 whereby the parties to a BIT are free to choose the applicable law. If  the BIT 
 is silent on the issue, the tribunal must apply the host State’s domestic law 
 and such rules of  international law as may be applicable. What are these 
 rules? The Tribunal in Waste Management case29 came to the conclusion that 
 applicable rules of  international law included the rules of  treaty interpre-
 tation contained in the Vienna Convention. Even if  the parties to a BIT 
 decide to choose domestic law as the applicable law, this choice will not 
 operate to exclude the application of  international law rules on treaty inter-
 pretation. This is because Articles 31 and 32 of  the Vienna Convention 
 are generally recognized as rules of  customary international law on matters 
 of  treaty interpretation.


7  Conclusion


We have explained the reasons why custom remains fundamentally impor-
 tant to all actors involved in investor-state arbitration. We proved that cus-
 tomary rules continue to play an important role in investment protection 
 because of  its nature as an applicable legal regime in the absence of  any BIT. 


This role will remain important also in the future. In any event, an increasing 
 number of  BITs are making explicit reference to the concept. If  we would 
 assume that had custom really become an obsolete concept, states would 
 simply stop making reference to it. But this is not what is currently hap-
 pening. Customary rules have never been so popular in bilateral investment 
 treaties.


28  Decision on Liability of  3 October 2006, ICSID Case No. ARB/02/1, LG & E Energy 
 Corp., LG & E Capital Corp., and LG & E International, Inc. v. Argentine Republic, 
 para. 89 [online]. In: italaw [accessed on 2017-03-20].


29  Award of  2 June 2000, ICSID Case No. ARB(AF)/98/2, Waste Management, Inc. v. 


United Mexican States, para. 9 [online]. In: italaw [accessed on 2017-03-20]. See also 
partial Award of  7 August 2002, UNCITRAL Case, Methanex Corporation v. United 
States of America, para. 100. [online]. In: italaw [accessed on 2017-03-20].
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 Abstract


The issue of  transparency is one of  the main causes of  the “backlash” against investor-
 state arbitration that we observe today. Perceived lack of  transparency has led to notori-
 ous terms such as “secret trade courts” and “proceedings behind closed doors”. During 
 the recent years, the international community thus has initiated a series of  steps to improve 
 the situation. The main effort was concentrated in the UNCITRAL, which prepared 
 important instruments to address the concerns of  insufficient transparency and participa-
 tion in proceedings. However, as the paper illustrates, challenges regarding this area still 
 remain and are worth further attention.
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1  Introduction1


The system of  international investment law providing protection of  for-
 eign investors and dispute settlement for their claims against host states 
 is  facing  serious  challenges  regarding  its  legitimacy.  Inadequate  transpar-
 ency is one of  the most common complains aimed at the system. The cur-
 rent ISDS is historically based on the concept of  commercial arbitration. 


1  The opinions expressed in this article do not represent official position of  the Ministry 
of  Industry and Trade of  the Czech Republic and are just and only of  the author.



(28)Because of  this background, confidentiality of  proceedings has been one 
 of  the main features of  investment arbitrations. Gradually, this confidential 
 nature has become heavily criticised because investment disputes frequently 
 concern public interest such as protection of  public health or environment 
 but at the same time offer little or no opportunities for public participation.2
 For these reasons, the general public and interest groups such as various 
 non-governmental organisations have pressed for access not only to the final 
 awards, but also to proceedings. This call is not limited only to investment 
 law. In all major fields of  international law, e.g. environmental law or human 
 rights law, demands for more transparent institutions and procedures have 
 recently been raised.3


Under such circumstances, the trend toward open and participatory invest-
 ment  arbitrations  intensified  and  consensus  that  the  public  should  have 
 the right to be informed about a notification of  a claim, an access to procee-
 dings  and  a  final  award  was  established  in  the  international  community.4
 Based on this perception, many states undertook individual steps regarding 
 transparency in investment disputes which they were involved in. The Parties 
 of  NAFTA, which had already provided a certain level of  transparency were 
 the “pioneers” in this way in the 90 s.5 One of  the more recent examples 
 is  the  Czech  Republic.  The  Ministry  of   Finance  of   the  Czech  Republic 
 decided to voluntarily publish all awards as one of  the parties of  a dispute.6


2  VAN HARTEN, Gus. Reforming the system of  international investment dispute set-
 tlement. In: LIM, Ching L. (ed.). Alternative  Visions  of   the  International  Law  on  Foreign 
 Investment. Cambridge: Cambridge University Press, 2016, p. 111.


3  PETERS,  Anna.  The  Transparency  Turn  of   International  Law. The  Chinese  Journal 
 of  Global Governance, 2015, Vol. 1, No. 1, p. 4.


4  ORELLANA, Marcos A. The Right of  Access to Information and Investment 
 Arbitration. ICSID Review, 2011, Vol. 26, No. 2, p. 85.


5  NAFTA in Articles 1128 and 1129 provides for access to the documents and submis-
 sions on issues of  interpretation by non-disputant parties. These submissions are regu-
 larly posted on the web. Non-disputant private parties have no access to the proceedings 
 unless there is consent of  the parties to open or the Tribunal in its discretion opens 
 up the proceedings to amici curiae. Also, NAFTA’s Annex 1137.4 provides for the pos-
 sibility of  making the awards public. Further headway in transparency under NAFTA 
 was made through the NAFTA Free Trade Commission in 2001, 2003 and 2004.


6  Přehled rozhodčích nálezů z řízení vedených proti ČR [online]. Ministerstvo financí ČR [ac-
cessed on 2017-03-08].



(29)Various modern model BITs contain provisions promoting various levels 
 of  transparency.7 The issue has been also a subject of  analytical works con-
 ducted by various international organisations.8


As all these separate steps were welcomed initiatives, the conviction that 
 multilateral approach is needed to tackle the issue of  lack of  transparency 
 prevailed  in  international  community.  Responding  to  the  development, 
 leading arbitral institutions, particularly ICSID and UNCITRAL, initiated 
 revisions of  the procedural rules. The most important step towards more 
 transparency  was  undertaken  within  the  negotiations  in  the  UNCITRAL 
 and  its  Working  Group  II  on  Arbitration  and  Conciliation  (“Working 
 Group  II”)  since  October  2010  until  December  2014,  which  resulted 
 in the UNCITRAL Rules on Transparency in Treaty-based investor-State 
 Arbitration9 (“Transparency Rules”) and subsequently the United Nations 
 Convention  on  Transparency  in  Treaty-based  Investor-State  Arbitration10
 (“Transparency Convention”).


This paper will identify, describe and evaluate the latest development regard-
 ing level of  transparency in investment arbitration. It will not, however, dis-
 cuss possible pros and cons of  increased transparency for reasons of  lim-
 ited space. Rather, the focus of  the paper will concentrate on perception 
 of  transparency, newly emerged concerns, existing gaps and recently-created 
 instruments as possible solutions to address this issue. The ultimate aim 
 is therefore to demonstrate that despite the increasing commitment of  states 
 to  transparency,  it  remains  serious  issue  undermining  the  current  invest-
 ment dispute settlement system. The purpose in not to analyse the exact 
 level  of   transparency  in  recent  instruments,  rather  this  paper  observes 


7  Particularly US Free Trade Agreements as well as the new model US Bilateral Investment 
 Treaty and Canada’s Foreign Investment Promotion and Protection Agreements serve 
 as good examples.


8  Transparency  and  Third  Party  Participation  in  Investor-State  Dispute  Settlement 
 Procedures. OECD Working Papers on International Investment [online]. 2005, No. 1 [ac-
 cessed on 2017-03-21]; Transparency. UNCTAD Series on Issues in International Investments 
 Agreements  II  [online].  New  York  and  Geneva:  United  Nations,  2012  [accessed 
 on 2017-03-21].


9  UNCITRAL Rules on Transparency in Treaty-based investor-State Arbitration effective 
 from 1 April 2014 [online]. UNCITRAL [accessed on 2017-03-21].


10  United Nations Convention on Transparency in Treaty-based Investor-State Arbitration 
(New York, 2014) [online]. UNCITRAL [accessed on 2017-03-21].



(30)the leading trends and puts them into broader context. Bearing in mind this 
 goal, the paper will consider the latest treaties and recent collective effort 
 in the UNCITRAL. On the basis of  non-applicability of  the Transparency 
 Convention majority of  investment treaties remain silent on this issue. The 


“old” investment treaties cannot be easily renegotiated. Therefore this con-
 tribution will conclude in the light of  evidence that lack of  transparency 
 is still a serious concern.


This paper is structured as follows: first section outlines the manner in which 
 transparency  is  addressed  in  current  instruments,  second  part  considers 
 other State practice in this area, and third section addresses hurdles to over-
 come on the way to create a fully transparent system. Final section provides 
 brief  conclusions.


2  Multilateral Approach under the UNCITRAL Auspices
 ICSID and UNCITRAL Arbitration Rules are the most common arbitration 
 rules for ISDS.11 Until recently, in terms of  transparency there was quite sig-
 nificant difference between the both sets of  rules. Under ICSID Arbitration 
 Rules the ICSID Secretariat publicly registers all cases. The register includes 
 the name of  the parties involved in the dispute, the date of  registration and 
 a short description of  the dispute. Regarding awards, the ICSID Secretariat 
 encourages the parties to the dispute to make the awards public as it may 
 publish  an  award  only  when  both  parties  give  their  consent.12 ICSID 
 Arbitration Rules were amended in 2006 to incorporate greater transparency 
 and opportunity for public access to investment arbitrations.13


In contrast, UNICTRAL Arbitration Rules14 did not contain any requirement 
 for registration and award could be “only with the consent of  the parties”.15


11  According to available data in January 2015, the ICSID Rules were applied in 57,81 % 
 of  total cases and the UNCITRAL Rules in 30,05 % of  total cases. See UN Convention 
 on Transparency in Treaty-based Investor-State Arbitration [online]. European Parliamentary 
 Research Service. 2016, p. 1 [accessed on 2017-03-17].


12  Article 48(5) of the ICSID Convention.


13  ZOELLNER,  Carl-Sebastian.  Lightning  Crashes  or  Mere  Ray  of   Light?  Recent 
 Developments  Regarding  Transparency  in  ICSID  Proceedings. Transnational  Dispute 
 Management. 2006, Vol. 3, No. 5, pp. 6–9.


14  UNCITRAL Arbitration Rules (as revised in 2010) [online]. UNCITRAL [accessed 
 on 2017-03-17].


15  Article 32(5) of the UNCITRAL Rules.



(31)Important step in direction to update UNCITRAL Arbitration Rules 
 in this direction was decision of  the UNCITRAL Commission to entrust 
 its Working Group II with the task to prepare the set of  new rules pro-
 viding transparency in international investment proceedings.16 As a result 
 of  the work, the Transparency Rules were approved and came into effect 
 on 1 April 2014. They primarily open hearings to the public allow interested 
 parties to make submissions to the tribunal and make public near-compre-
 hensively related documents, including the investor’s request for consultation 
 and arbitration, the submission of  parties, and all tribunal decisions in dis-
 putes under investment treaties. The Transparency Rules represents the most 
 comprehensive set of  procedural rules in existence governing transparency 
 in treaty-based investor-State disputes.17 However, the Transparency Rules 
 apply  only  in  relation  to  disputes  arising  out  of   investment  treaties  con-
 cluded on or after 1 April 2014.


For this reason the UNCITRAL Commission assigned the Working Group 
 II to continue with the transparency with a preparation of  an instrument 
 on  the  application  of   the  Transparency  Rules  to  already  existing  invest-
 ment treaties, taking into account the fact that the aim of  the convention 
 was to give those states wishing to make the Transparency Rules applica-
 ble to their existing treaties an efficient mechanism to do so, without cre-
 ating any expectation that other states would use the mechanism offered 
 by the convention.18


One  year  later,  the  Working  Group  II  presented  a  tool  by  which  Parties 
 to investment treaties concluded before 1 April 2014 can express 
 their  consent  to  be  bound  by  the  Transparency  Rules.  The  instrument 
 is the Transparency Convention and was opened for signature in Port Louis 
 in Mauritius on 17 March 2015 after adopted by the UN General Assembly 


16  Report of  Working Group II (Arbitration and Conciliation) on the work of  its fifty-
 third session (Vienna, 4-8 October 2010), paras. 7–11 [online]. UNCITRAL [accessed 
 on 2017-03-15].


17  SALASKY,  Julia,  MONTINERI,  Corinne.  UNCITRAL  Rules  on  Transparency 
 in Treaty-Based Investor-State Arbitration. ASA Bulletin, 2013, Vol. 31, No. 4, p. 795.


18  Report of  Working Group II (Arbitration and Conciliation) on the work of  its sixti-
eth  session  (New  York,  3-7  February  2014),  para.  3  [online]. UNCITRAL [accessed 
on 2017-03-15].



(32)on 10 December 2014.19 For entry into force, the Transparency Convention 
 requires  to  be  ratified  by  three  Parties  at  least.  However,  since  March 
 2015  until  now,  only  two  countries,  Mauritius  in  June  2015  and  Canada 
 in December 2016, accessed to the Transparency Convention.20 Thus, after 
 two and half  years since Transparency Convention’s opening to signature, 
 it has not yet entered into force.21 This state of  play noticeably does not 
 correspond with the widely expressed interest and participation of  states 
 in preparation of  the Transparency Convention in the UNCITRAL.


3  Positive Trends in Investment Treaty Making Practice
 In 88% of  concluded treaties between 2010 and 2013 transparency remains 
 unregulated. In addition, neither the Austrian, British, Korean, Chinese, 
 Colombian,  Dutch,  French,  German,  Italian,  Korean  nor  Russian  model 
 treaty provides any regulation of  procedural transparency issues in 2014.22
 Also  majority  of   all  previous  investment  treaties  is  similarly  unregulated. 


This silence led to the adoption of  unpredictable and at times inconsist-
 ent approaches.23 The following examples prove that current treaty prac-
 tice influenced indeed by work in the UNCITRAL changes this approach. 


Many countries recently adopted a reference to the Transparency Rules in its 
 model investment treaties and investment chapters in free trade agreements.


The EU has started to use the Transparency Rules as a basis for the provisions 
 on transparency in its trade agreements and they are also included in its de facto 
 model investment chapter - the text proposal to the US in the Transatlantic 


19  Resolution  adopted  by  the  General  Assembly  on  10  December  2014  [online].  UN  General 
 Assembly [accessed on 2017-03-15].


20  Status. United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (New 
 York, 2014) [online]. UNCITRAL [accessed on 2017-03-15].


21  Another 16 countries nevertheless signed the Convection: Belgium, Congo, Finland, 
 France, Gabon, Germany, Iraq, Italy, Luxembourg, Madagascar, Netherlands, Sweden, 
 Switzerland, Syria, United Kingdom, and United States.


22  MOLLESTAD, Cristoffer, N. See No Evil? Procedural Transparency in International 
 Investment Law and Dispute Settlement. PluriCourts Research Paper, 2014, No. 14–20, 
 p. 39.


23  SHIRLOW, Esmé. Dawn of  a new era? The UNCITRAL Rules and UN Convention 
on Transparency in Treaty-Based Investor-State Arbitration. ICSID Review, 2016, Vol. 31, 
No. 3, p. 626.



(33)Trade and Investment Partnership negotiations.24  The  Transparency 
 Rules are already in CETA and final text of  the EU - Vietnam Free Trade 
 Agreement.25 The text of  the EU - Singapore Free Trade Agreement does 
 not contain direct reference, however it provides similarly high level of  trans-
 parency as previous EU agreements.26


The current practice shows that the EU Members States embraced the con-
 cept as well. In its new model investment treaty adopted by the Czech gov-
 ernment in November 2016 the Czech Republic incorporated a provision 
 which applies the Transparency Rules to ISDS.27 Slovakian - Iran investment 
 treaty28 concluded in January 2016 applies the Transparency Rules on dis-
 putes  against  Slovakia  while  Iran  “shall  duly  consider”  their  application 
 in arbitration against it.29 The last example of  the EU Member States’ effort 
 in this area is the investment treaty between France and Columbia30 from 
 2014, which stipulates that the Transparency Rules shall apply to ISDS initi-
 ated under this agreements.31


Positive development can be also observed in proliferation of  transparency 
 commitments among states which have never been its strong proponents 


24  Transatlantic Trade and Investment Partnership. Trade in Services, Investment and 
 E-Commerce, Chapter II – Investment, Article 18 [online]. European  Commission [cit. 


2017-03-25].


25  EU - Vietnam Free Trade Agreement, Chapter 8 - Trade in Services, Investment and 
 E-Commerce, Article 20 [online]. European Commission [accesed on 2017-03-25].


26  EU - Singapore Free Trade Agreement, Chapter 9 – Investment Protection, Section B, 
 Article 9.22, Annex 9-G [online]. European Commission [accessed on 2017-03-25].


27  Article 8(5): “The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration 
 shall apply to disputes submitted under this Article.”


28  Agreement  between  the  Slovak  Republic  and  the  Islamic  Republic  of   Iran  for 
 the Promotion and Reciprocal Protection of  Investments [online]. Investment Policy Hub 
 [accessed on 2017-09-03].


29  Article 14(4): “The UNCITRAL rules on transparency in treaty-based investor-State arbitration 
 shall apply to any international arbitration proceedings initiated against the Slovak Republic pursuant 
 to this Agreement. The Islamic Republic of  Iran shall duly consider the application of  the UNCITRAL 
 rules on transparency in treaty-based investor-State arbitration to any international arbitration procee-
 dings initiated against the Islamic Republic of  Iran pursuant to this Agreement.”


30  Acuerdo entre el gobierno de la Republica de Colombia y el gobierno de la Republica 
 Francesa sobre el fomento y proteccion reciprocos de inversiones [online]. Investment 
 Policy Hub [accessed on 2017-09-03].


31  Article 15(12): “Sujeto al acuerdo de las partes contendientes, el Reglamento de la CNUDMI sobre 
la Transparencia se aplicara a los arbitrajes iniciados en virtud del presente articulo.”



(34)via (mega)regional trade and investment negotiations. For instance, this 
 is the case of  Japan. Japan was effectively forced, as a one of  the future Party 
 to Trans-Pacific Partnership to accept such commitment under this treaty.32
 In sum, many countries have embraced transparency as one of  its benchmark 
 or as a necessary part of  deal in conclusion of  investment treaty with these 
 states. Provisions governing transparency thus have become rather standard 
 part of  procedure rules. In this light, one would expect that the described 
 trend will be supportive of  widespread use of  UNCITRAL tools. Despite 
 the logic the next part paints somehow less optimistic picture.


4  Alas, There are Still Significant Gaps


The recent development described above illustrates how far the recognition 
 of  transparency as an essential element of  investment arbitration has now 
 come.  The  progress  was  allowed  by  a  broad  consensus  that  proceedings 
 should be more open to the public. However, the reform is not yet finished 
 and various obstacles persist.33


A  prima  facie  problem  of   the  Transparency  Rules  is  their  application 
 only  to  arbitration  proceeding  based  on  an  investment  treaty  concluded 
 on or after 1 April 2014. This significantly limits the otherwise far-reach-
 ing transparency obligations under the Transparency Rules.34 For this rea-
 son, the role of  the Transparency Convention is essential as an instrument 
 to apply the Transparency rules to some 3000+ investment treaties. As was 
 shown above, the Transparency Convention has not still attracted interest 
 of  a sufficiently large number of  states and regional economic integration 
 organizations, such as the EU or ASEAN, to accede. Above all, the case 
 of   the  EU  is  peculiar  as  the  majority  of   the  EU  Member  States  as  well 


32  Trans-Pacific  Partnership,  Chapter  9  –  Investment,  Article  9.24  [online].  Office 
 of  the United States Trade Representative [accessed on 2017-03-22].


33  TRAKMAN, Leon; MUSAYELYAN, David. Caveat Investors – Where do Things 
 Stand Now? In: LIM, Ching L. (ed.). Alternative Visions of  the International Law on Foreign 
 Investment. Cambridge: Cambridge University Press, 2016, pp. 99–100.


34  SCHILL, Stephan. Editorial: Five Times Transparency in International Investment Law. 


Journal of  World Investment and Trade, 2014, Vol. 15, No. 3–4, p. 25.



(35)as the European Commission are in favour of  wide-ranging transparency.35
 Without participation of  the EU Member States, the majority of  investment 
 treaties remain uncovered by the Transparency Rules.


In the context of  the Transparency Convention it is important to highlight 
 numerous reservations available for states. These exceptions allow the Parties 
 to exclude the Transparency rules from the application of  any specific rules 
 other  than  the  UNCIRAL  Arbitration  Rules  or  may  exclude  the  binding 
 force of  the unilateral declaration of  the Transparency Convention.36 The 
 both reservations can be made by a Party at any time and their far-reaching 
 impact has potential to undermine the purpose per se of  the document.


This  situation  is  highlighted  by  other  serious  circumstances.  According 
 to UNCTAD, the Energy Charter Treaty has become the most frequently 
 invoked investment agreement37 with its 101 publicly known investment arbi-
 tration cases.38 However, the Energy Charter Treaty as a treaty signed in 1994 
 does not contain any provision regarding transparency. It neither requires 
 investors  to  publicly  manifest  their  intention  to  launch  a  dispute.  Even 
 the Energy Charter Secretariat collects information about concluded and 
 pending investment cases solely on the basis of  public sources and “invites 


35  The issue is on what basis the EU and its Member States can sign the Transparency 
 Convention as a scope of  EU exclusive competence in investment is disputed and sub-
 ject of  court proceeding before the Court of  Justice. Research service of  the European 
 Parliament further provides that “the  Commission  proposal  [requesting  authority to  sign 
 the Transparency Convention] is currently blocked in the Council by a few Member States, for some due 
 to political opposition to transparency in arbitration proceedings, and for others because of  competence 
 concerns. Moreover, some Member States consider that qualified majority voting cannot be used to ap-
 prove the decision. On the competence issue, the Council Legal Service, supported by some Member States 
 argued that, as the Convention would apply to both foreign direct investment and portfolio investments, 
 and because of  its application to the Energy Charter Treaty to which both the EU and all Member 
 States  are  parties,  the  Convention  would  fall  under  both  EU  and  Member  State  competence  and 
 would thus be a mixed agreement. Consequently, the need for an empowerment clause to allow Member 
 States  to  sign  the  Convention  was  challenged.  A  compromise  by  the  Latvian  Presidency  to  permit 
 the EU to sign ‘in as far as its competence allowed’, was rejected.” UN Convention on Transparency 
 in Treaty-based Investor-State Arbitration [online]. European Parliamentary Research Service 
 Brussels, 2016, p. 2 [accessed on 2017-03-17].


36  EULER,  Dimitrij.  Transparency  Rules  and  the  Mauritius  Convention:  A  Favourable 
 Haircut of  the State’s Sovereignty in Investment Arbitration. ASA Bulletin, 2016, Vol. 34, 
 No. 2, p. 364.


37  Recent Trends in IIAs and ISDS. IIA Issues Note [online]. 2015, No. 1, p. 7 [accessed 
 on 2017-03-25].


38  Investment  Dispute  Settlement  Cases  [online].  International  Energy  Charter  [accessed 
on 2017-03-20].
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